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Geneva Conventions:
Myths & Realities

The EU, together with Member States, provides the most humanitarian aid in
the world and funds medical services in every conflict zone. However, the EU’s
restrictive policy on abortion and the Geneva Conventions violates the

inalienable rights of girls and women impregnated by war to all necessary
medical care, including safe abortion services under international
humanitarian law (IHL). As a global leader on humanitarian aid, the EU must
change this policy to be in line with EU law and the Geneva Conventions.

Many people often question the necessity for a new policy. The
following answers frequently asked questions and concerns, and
explains why the EU’s humanitarian aid policy needs to affirm the
rights of impregnated war rape victims—and why it is urgent to do so.

Myths Realities
What is the current EU The Commission’s policy is that the universal mandates of
position with respect to IHL do not govern the medical care given to women and girls
medical care for raped and impregnated in war.! Instead, the Commission

impregnated victims of war | applies national abortion laws as the appropriate medical care
rape? standard for these victims. Women—civilians and
combatants alike—are the only category of persons
“wounded and sick” in armed conflict who are, in violation
of their rights, deliberately denied a medical treatment in a
humanitarian context.”

Does the EU need to Yes. The TFEU (article 214) and Council Regulation 1257/96
comply with IHL? of 20 June 1996 concerning humanitarian aid requires that
EU humanitarian aid comply with IHL. The Court of

Justice of the European Union (CJEU) has also found that
EU institutions must comply with customary international
law (which includes IHL’s medical care mandates) in their
exercise of powers.’
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What are the obligations of
EU Member States under
IHL?

All EU Member States must “respect” and “ensure respect”

for IHL when they engage in situations of armed conflict,
including when giving humanitarian aid.* In the context of
medical care to the wounded and sick, Member States have an
obligation to ensure that such care is provided without dis-
crimination and is based solely on medical condition. These
obligations are reinforced by UN Security Council Resolutions
2106 and 2122.°

Is there a right to abortion
under IHL?

The right in question is not an explicit right to abortion, but
rather the undisputed right under the Geneva Conventions
of all persons “wounded and sick” in armed conflict to all the
medical care their condition requires without any adverse
distinction.® A man raped by a gun may require
reconstructive surgery, while a woman raped by a penis may
need an abortion. Abortion happens to be the medical
procedure required in certain cases.

Is abortion specified under
IHL as necessary medical
care?

No, but it doesn’t have to be. IHL does not refer to any
particular medical treatments, and indeed could not, since
medical protocols evolve over time according to medical
advances.” Moreover, IHL treaties do not specify what kind of
medical care and attention is required in each specific case. In
short, IHL guarantees principles, not procedures.

What about situations
where abortion is illegal
under national law?

IHL supersedes national law when the two conflict. The
medical mandates of IHL are universal, absolute, and non-
derogable.® Therefore, when a woman becomes pregnant as a
result of war rape, IHL dictates that she must be able to access
the care required by her position, including the option of a
safe abortion.

Won't doctors be
prosecuted under national
law and won't
humanitarian aid partners
be expelled from conflict
zones?

No. Under the Geneva Conventions, doctors treating war
victims are obligated to provide the care necessitated by the
patient’s condition and in line with medical ethics, and in
turn cannot be punished or prosecuted under national laws.’
Humanitarian aid actors are also protected from prosecution
or punishment when providing care for the “wounded and
sick”!® The European Commission’s current policy makes this
unclear, and this is why it must change.

Doesn’t IHL have to be
incorporated into domestic
law to be applicable?

No. IHLs rules are not contingent on incorporation into
domestic law. The International Committee of the Red Cross’s
Guidelines on Professional Standards for Protection Work
provide that domestic laws are to be used only when they
reinforce IHLs protections." The Guidelines also point out
that, where IHL and domestic law conflict, domestic law
cannot be used as an excuse for non-compliance with IHL.
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Can't doctors refuse to
perform abortions if it goes
against their conscience?

No. There is no recognition of any sort of “conscience clause”
in the Geneva Conventions."”? All medical rights and ethics in
conflict settings are only viewed through the needs of the
patient—not the doctor’s own medical views."

Do victims of armed conflict
have special rights under
IHL?

Yes. IHL gives unique protections for victims of armed conflict,
distinct from those covering all other humanitarian
emergencies. These include: (1) the right to comprehensive,
non-discriminatory medical treatment based solely on their
medical condition irrespective of national law; and (2) the right
to be free from torture or cruel, inhuman, or degrading
treatment, including in the context of medical treatment. The
applicability of these standards under IHL is universally
recognized.

Why is abortion necessary
for victims of war rape?
Can'’t they just be given
emergency contraception
instead?

Emergency contraception, while essential in medical care for
rape victims, is insufficient in the majority of conflict zones
because it is only effective 72 to 125 hours after the rape.
Generally, only a very small percentage of women present for
treatment within this timeframe, as hospitals or humanitarian
camps may not be easily accessible. In the DRC for example,
one study found that as few as 0.6% of women received
treatment within 72 hours.

Won't it be impossible to
provide abortions in con-
flict settings because of US
restrictions on foreign aid?

No. Not if the Commission requires that its humanitarian
partners keep EU funds separated from US funds. For

example, in order to ensure the best and most comprehensive
care possible, MSF (Doctors Without Borders) refuses to accept
US funding; in another example, the World Health
Organization segregates US funds from its other donors.

Why is EU leadership so
critical on this issue?

The EU and EU Member States together provide over half the
world’s aid. As a result, the EU has the power, by changing its
humanitarian aid policy, to shift existing practices worldwide
and save countless womens lives. In order to lead on IHL, the
EU must begin to provide humanitarian aid in accordance with
its obligations under IHL and EU law.
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