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President Barack Obama 
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10 April 2013 

 
Dear President Obama, 
 
I am writing to you as an expert in international humanitarian law (“IHL”) regarding the 
abortion ban currently attached to US humanitarian aid for woman and girl victims of rape in 
armed conflict.  This abortion ban violates the rights of woman and girl victims of war rape to 
non-discriminatory, comprehensive and humane medical care under IHL. 
 
My qualifications include almost forty years of work on international humanitarian and human 
rights law, including as former Head of the International Committee of the Red Cross’s (“ICRC”) 
Legal Division, and author of numerous books and articles on IHL and related international law 
regimes.  
 
I was co-author of the ten-year (1995-2005) ICRC study on the customary rules of international 
humanitarian law.1 This study is cited as legal authority by national and international courts, 
including the Supreme Courts of the United States2 and Israel,3 and the International Criminal 
Tribunal for the former Yugoslavia,4 as well as in United Nations reports5 and by governments.6  
 
Women and girls impregnated by rape in armed conflict are entitled to protection and care under 
IHL. This includes the right of all wounded and sick to the medical care required by their 
condition, and a right to be free from any cruel treatment.   
 
Common Article 3 of the four 1949 Geneva Conventions sets out the minimum protection to 
this effect for all conflicts, including non-international ones: “Persons taking no active part in the 
hostilities, including . . . those placed hors de combat by sickness, wounds… or any other cause, 
shall in all circumstances be treated humanely, without any adverse distinction founded on race, 
colour, religion or faith, sex, birth or wealth, or any other similar criteria,” and shall be protected
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from “cruel treatment and torture.”7 It adds that “[t]he wounded and sick shall be collected and 
cared for.”8 The ICRC Commentary to this provision specifies that the care to be given to the 
wounded and sick (that applies here to both military personnel and civilians) “reaffirms, in 
generalized form, the fundamental principle underlying the original Geneva Convention of 
1864” and that “[i]t expresses a categorical imperative which cannot be restricted.”9 Article 12 of 
Geneva Convention I provides that the wounded and sick “shall be respected and protected in 
all circumstances” and that they “shall not wilfully be left without medical assistance and care.”10 
The ICRC Commentary to this provision specifies that “the wounded and sick must be given 
such medical care as their condition requires. This fundamental principle has remained 
unchanged since 1864.”11 
 
In the case of international armed conflicts, the care to be given to wounded and sick military 
personnel is covered by Article 12 of Geneva Convention I, and to civilians by Article 16 of 
Geneva Convention IV, which specifies that “[t]he wounded and sick…and expectant mothers, 
shall be the object of particular protection and respect.”12 More detail has been added to this 
provision by Additional Protocol I (“API”), which repeats the requirement of Geneva 
Convention I that medical care must be given in accordance with the needs of the patients.13 
This applies equally to civilian and military wounded and sick, defined as persons in need of 
medical assistance due to, inter alia, trauma or physical or mental disorder.14  
 
There can be no doubt that persons who are raped fall into the category of “wounded and sick,” 
due to the severe mental, and often also physical, trauma suffered. Although the Additional 
Protocols to the Geneva Conventions are not yet ratified by the United States, the basic 
requirement to give the necessary medical care to the wounded and sick reflects long-standing 
customary law.15 The ICRC customary international humanitarian law study reflects this point 
for both international and non-international conflicts: “The wounded, sick and shipwrecked 
must receive, to the fullest extent practicable and with the least possible delay, the medical care
and attention required by their condition. No distinction may be made among them founded on 
any grounds other than medical ones.”
 
Exclusion of one medical service, abortion, from the comprehensive medical care provided to the 
“wounded and sick” in armed conflict, where such service is needed by only one gender, is not only 
a violation of their right to medical care, but also a violation of the prohibition on “adverse 
distinction” found in common Article 3, the Additional Protocols to the Geneva Conventions, and 
customary international law.17 While women are accorded unique substantive protections under 
IHL, the definition of non-discrimination (or “non-adverse distinction”) under IHL is the same as 
that in major human rights treaties, including CEDAW, and precludes using biological differences 
between males and females as a rationale for less favourable treatment of females.18 IHL treaties do 
not spell out the types of medical treatments that should be given, but only require that they be 
those necessary for the condition of the patient, without any adverse distinction. As “distinctions on 
the basis of sex are . . . prohibited only to the extent that they are unfavourable or adverse,”19 
favourable distinctions are permissible, and indeed required, to ensure the best possible treatment 
for each person. Thus, under both IHL and human rights law, non-discrimination signifies that the 
outcome for each gender must be the same, not that the treatment must be identical. Therefore, as 
rape can result in additional consequences for women and girls compared to men and boys, most 
notably pregnancy, these additional consequences necessitate distinct medical care, including the 
option of abortion.  
 



 
Page 3 of 5 

 
 

It is essential to note that pregnancy from war rape—coupled with the other “horrors of war” to 
which women and girls are subjected20—aggravates the serious, sometimes life-threatening, 
injuries from the rapes themselves. The use of rape in armed conflict is characterized by a 
particular degree of viciousness, including gang rape and mutilation with instruments. Studies 
have shown that “[u]nwanted pregnancy through rape (and gang rape increases the risk of 
pregnancy) and the conditions imposed by war (malnutrition, anemia, malaria, exposure, stress, 
infection, disease), increase the risks defined by th[e] baseline maternal mortality rate.”21 As one 
example, in the DRC, a high baseline maternal mortality rate22 is compounded by the vulnerable 
nature of a large proportion of the individuals raped in conflict.  According to one study, for 
instance, one third of DRC rape victims are girls under age 18 and three-quarters of all DRC 
rape victims are subjected to gang rape.23 Studies have shown that “[a]lthough the risks of 
childbirth are real for any Congolese woman, they are significantly higher for young girls whose 
bodies are not mature enough for labor and delivery and for women who have serious pelvic 
injuries and scarring from the physical damage often caused by gang rape.”24 
 
In this light, the denial of abortion to women and girls impregnated by war rape additionally violates 
common Article 3’s prohibition on torture and cruel treatment. According to various human rights 
bodies, including the Committee against Torture, denial of abortion to women and girls made 
pregnant by rape can constitute an act of torture or cruel, inhuman and degrading treatment due to 
its grave physical, psychological and social consequences.25  This proposition was most recently 
confirmed in March 2013 by the UN Special Rapporteur on torture and other cruel, inhuman and 
degrading treatment or punishment, Juan Mendez, who agreed that the option of abortion must 
exist in circumstances of rape as part of the effort to “ensure that the torture protection framework 
is applied in a gender-inclusive manner.”26   
 
Despite IHL’s clear requirements, as well as the indisputable health- and life-risking 
consequences of forced childbirth on one hand and unsafe abortion on the other, raped women 
and girls in conflict zones are routinely denied the option of abortion. As a result, each of these 
women and girls faces the cruel choice of carrying to term a potentially life-threatening 
pregnancy and raising her rapist’s child, undergoing an unsafe abortion, or ending her own life. 
US humanitarian aid policy presently bears a high degree of responsibility for this illegal, and 
thoroughly inhuman, situation.  
 
While parties to a conflict have the primary obligation to provide war victims with medical care, 
all parties to the Geneva Conventions must “respect” and “ensure respect” for IHL27 in all 
circumstances, including in their provision of humanitarian aid. Accordingly, the United States 
has an obligation to ensure that its humanitarian aid is delivered in ways that fully comply with 
IHL’s requirements: to treat women and girls impregnated by war rape without discrimination, 
to provide them with the complete medical care required by their condition and to not subject 
them to cruel treatment. Furthermore, the U.S. must ensure that the States it supports with 
humanitarian aid comply with these requirements. In order for the U.S. to “respect” and “ensure 
respect” for IHL, it needs to remove the abortion prohibition from its humanitarian aid for 
women and girls made pregnant by war rape. Only in this way will the U.S. ensure that they 
receive the non-discriminatory, humane and comprehensive medical treatment to which they are 
entitled.   
 
I greatly admire your efforts to ensure that US treatment of detainees, including at Guantanamo, 
fully complies with common Article 3 of the Geneva Conventions. In keeping with this spirit, I 
repectfully request that the same commitment be applied to the US treatment of woman and girl 
war rape victims.  
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Thanking you in advance, 
 
Yours sincerely, 

 
 
Louise Doswald-Beck 
Professor of International Law (retired October 2012). 
 
Cc:  
John Kerry, Secretary of State 
Harold Koh, Legal Advisor, U.S. Department of State 
Catherine M. Russell, Ambassador-at-Large for Global Women’s Issues 
Valerie Jarrett, Chair, White House Council on Women and Girls 
Tina Tchen, Executive Director, White House Council on Women and Girls 
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