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Daesh is perpetrating genocide of the Yazidi, Christian, and other minorities as acknowledged by US Secretary of State John 
Kerry, the EU Parliament, Iraq, and others.1 The 1948 Genocide Convention was passed to protect  distinct values central 
to humanity: the right of protected groups to their continued existence and the right of all people to live in a world enriched 
by diversity and marked by tolerance.2 Genocide is defined as acts to destroy national, ethnic, racial or religious groups, as 
distinct entities.3 The joint attacks against Daesh in August 2014 to “avert potential genocide” of the Yazidi saved lives but 
did not stop Daesh from continuing to  perpetrate genocide.4

The international legal framework designed to keep the world free from genocide is distinct from that of other 
international laws and protects distinct values. Strategies to counter terrorism including, to prosecute and deny 
“safe havens” for terrorists, without more, do not fulfill the nonderogable obligations of states and international entities to 
stop genocide. 

The Genocide Convention’s effectiveness in deterring genocide depends on states fulfilling their obligations to take “all 
possible measures” individually and collectively to prevent, suppress, and punish genocide. The failure of states and 
international organizations to address Daesh genocide crimes undermines the legitimacy of the Genocide Convention and the 
effectiveness of counter terrorism efforts.

1. Daesh Crimes of Genocide Include
Acts Targeting Women and Girls

Daesh is perpetrating all of the five explicit crimes 
of genocide listed in the Genocide Convention: (1) killing; (2) 
causing serious bodily or mental harm; (3) deliberately 
inflicting conditions to destroy the group; and, the two crimes 
specifically designed to protect
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women and children, (4) preventing births within the 
group; and (5) transferring children of the group to 
another group.5  Describing rape, enslavement and 
forcibly transferring women and girls to Daesh captivity 
solely as acts of terrorism, war crimes, crimes against 
humanity or even “ethnic cleansing,” denies women their 
rights to equal protection under the Genocide 
Convention.6
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2. States’ Obligations to Respond to
Genocide

States’ obligations to prevent genocide are triggered when a 
state knows, or should have known, of a serious risk of 
genocide.7 States obligations to take all possible actions to 
prevent suppress or punish genocide exist regardless of the 
likelihood of success.8 

Not only is the act of genocide itself punishable, but so too 
are acts of conspiracy, complicity, inciting genocide, and 
attempts to commit the crime.9 Heads of State, public 
officials and non-state actors, such as Daesh, are all subject 
to international prosecution.10

States’ accountability for failing to respond to genocide is 
assessed according to the ability of a state to influence a 
particular genocide.11 The five permanent members of the 
Security Council have greater legal duties to act on genocide 
than other states as they have the greater means to do so. 
States’ doing all that is possible to stop a genocide, 
regardless of success, is critical to the legitimacy of the 
Genocide Convention.

3. States’ Tools to Stop Daesh Genocide

The Genocide Convention provides all states parties, even 
those not directly injured by genocide, direct recourse to the 
Security Council (the “competent organs” of the UN) to 
prevent and suppress acts of genocide.12 This was done for 
the first time by the United States in 2004 with respect to 
the situation in Darfur.13

The Genocide Convention also provides all state parties, even 
those not injured, with direct access to the International 
Court of Justice (ICJ).14 This ICJ can be asked to enjoin an 
ongoing genocide. In response to an action by Bosnia and 
Herzegovina against Serbia, the ICJ in 1993 issued an 
injunction to stop Serbia from perpetrating genocide 
including rape.15 The UN Charter provides for the Security 
Council to enforce ICJ orders.16 
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“States must ensure that any measure 
taken to combat terrorism comply 
with all their obligations under 
international law, and should adopt 
such measures in accordance with 
international law, in particular 
international human rights, refugee, 
and humanitarian law.”

- Security Council Res. 1456

Even though neither Iraq nor Syria are members of the 
International Criminal Court (ICC), the Security Council 
could refer the situation of Daesh genocide to the ICC. In 
addition, the ICC itself could open an investigation based 
on its jurisdiction over ICC covered crimes perpetrated by 
nationals of ICC Member States, occuring in Iraq and Syria. 
About one half of Daesh fighters are foreign nationals, the 
large proportion from ICC Member States. On this 
jurisdictional basis, Yazidi civil society groups and the 
Kurdistan Regional Government have a pending request 
that the ICC open a preliminary examination of Daesh’s 
crimes, including genocide.17

4. Punishing Daesh Terrorists for
Genocide Crimes is Critical to 
Deterrence and Delegitimization

Punishing genocide sends a message about the kind of 
global community we want to live in that is different than 
prosecution of war crimes or crimes against humanity. 
Irrespective of the outcome of any legal process, including 
in the ICC, addressing Daesh genocide crimes as genocide, 
will change the public conversation and reinforce the global 
values of diversity Daesh is seeking to destroy.

Punishing Daesh perpetrators for genocide can help suppress 
genocide. Prosecution of genocide crimes, when 
appropriate, should be included in all prosecutions of 
Daesh terrorists. This will stigmatize and delegitimize 
Daesh’s efforts to recruit foreign fighters. States, as well as 
individuals, can commit genocide.  Although states are not 
criminally prosecuted, they are civilly accountable in 
myriad of ways.18

5. Recognizing Daesh Crimes as
Genocide

States and international entities must acknowledge atrocity 
crimes, including genocide, when they are happening to 
invoke the governing international laws including the 
Responsibility to Protect. The threshold of evidence 
needed to investigate or even arrest for genocide is lower 
than what is required for a conviction after trial. 



The ICC Appeals Chamber in the Bashir case made clear that at the 
arrest stage, evidence of genocidal intent need only be one of all possible 
reasons for the crimes.19 

6. When Terrorists Perpetrate Genocide

Counterterrorism strategies targeting Daesh and affiliates should 
incorporate the EU genocide language: (1) that States fulfill their

 

7. Conclusion

Global efforts to counter terrorism must affirm the rule of law principles governing our international legal order. These 
efforts must include explicit directives that states comply with their obligations under the Genocide Convention, 
international humanitarian law, customary international law and UN Security Council Resolutions. Doing so is critical 
to affirming the global values of a civilized world that Daesh and other terrorists are seeking to destroy.
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duties under the Genocide Convention; (2) on the need for the Security Council to refer the situation of Daesh genocide 
to the ICC, to urge Syria and Iraq to accept the ICC’s jurisdiction, and to ensure, when possible, that national pros-
ecutions of Daesh terrorists include charges on committing or inciting and/or supporting Daesh genocide crimes.20




